Plot CO2 Liverpool Waters.
Closing Submissions of the Appellant.

Introduction.
1. Planning Inquiries are evidence-based and evidence-led. Planning, of all of the public
law functions of government is the one which has to live and operate most fully in the
real world. On the evidence in this case, the proposal before the inquiry now
represents the only realistic way of providing the essential development and critical
funding needed to unlock the essential second stage of the delivery of the Liverpool
Water Vision (LWV).
2. Over a period of 4 years, the scale of the proposal has been reduced and reduced such
that now the proposals accord with the parameters of an extant and implemented
Outline Planning Permission (OPP). The minimum extent of the car parking necessary
for such development at this location has been agreed and its location tested and
optimised and, the scheme which unlocks the future delivery of the LW Vision (LWV)
is, on anyone’s case, right at the very margins of deliverability.
3. Suggestions now, to the effect that there might be a deliverable, smaller development
with yet fewer carparking spaces are in the face of the evidence unsupported and
economically illiterate. Suggestions that there is another developer ready and waiting
to step in and develop C02 with a smaller scheme are simply unfounded. This case
should not be decided on the basis that such assertions have any evidential foundation.
They do not.
4. But the fact that the Council has been driven to raise these matters during the inquiry
is hugely instructive. The penny has dropped: the Council has understood at last that
this is a case about delivery in the real world. It is a case about what is in fact deliverable
in the context of the requirements for and the constraints of the site.
5. Over the said 4 years of negotiation and discussion with the local planning authority,
the application has been required by the council to be tested for viability to ensure a
smaller development is not feasible.
6. Such testing has consistently established that the scheme before the inquiry is in fact
unviable in policy terms and that, to put it another way, the developer is being asked
by the planning system to deliver a development at a risk profile that is already higher
than is deemed reasonable.
7. At no stage during the consideration of the viability evidence, during the report to
committee, during the rule 6 statement or in the Council’s written evidence is there a
hint of a suggestion that there is the potential for a viable /deliverable smaller scheme
much less one with less car parking.

8. And, on the basis of the agreed evidence on viability its patently obvious why. If this
proposal, already three times reduced in order to meet the planning concerns of the
Council is NOT viable and is right on the margins of deliverability (even for this
particular well placed developer) it is inconceivable that a smaller less valuable
development exists which could provide the benefits of unlocking the LWV in the way
it is accepted that this proposal does.
9. Similarly, for each of the assessments sought by the Council over the 4 year period, it
has been a fundamental element of the testing of viability that the scheme within the
red line should be tested as a stand-alone application in its own right. This was a proper
reflection of the commercial reality of the delivery of the Vision and flows from the
ability of deliverers of the Vision to make such stand-alone applications identified in
the DP (CC12).
10. On each of the applications, (including the Outline) the relevant proposal has provided
a platform for a significant part of Cultural Square. That has always been the case, and
that is how the viability has been tested by both the Council and the Appellant. Never
has it been suggested that this was an inappropriate approach or that another viability
model assuming financial input from elsewhere was either necessary or appropriate. It
is not. The stand-alone application and each of its component parts is what is before
us and it is that which falls to be assessed.
11. In all of these circumstances it would be evidentially improper and unsound to proceed
on the basis that somehow that another smaller scheme was even potentially available
to secure the benefits afforded by this proposal or that there exists somehow an
unexplained pot of capital or “money-tree” to underwrite the viability deficit of this
stand-alone proposal.
12. And once this reality (tested multiple times) is appreciated, the case for the delivery
of site C02 (as opposed to the frustration of the delivery) of an important part of the
Vision which is secured by this appeal becomes compelling.
13. Failure or frustration of delivery now, risks stalling the momentum of delivery that is
building up at the southern end of the Vision while also rendering the delivery of the
Northern part of the Vision less likely and/or unsustainable in transport and planning
terms.
14. The evidence in this case has resulted in an ability to narrow the issues between the
parties with the “main issue” identified by the Council in its pre-appeal correspondence
and report to committee (CD 3A.1) namely the area of loss of space from “Cultural
Square” being described by the Council’s competent witness on this point as “not the
real point” and an acceptance that the space left around the now repositioned cultural
building would in principle be sufficient, subject to the creation of an appropriate
interface between Cultural Square and the land to its south.

15. It is the nature of that interface which now at the forefront of the Council’s Case. A
proper understanding of how the building blocks of the present design evolved and a
proper understanding of the testing of alternatives is necessary to any analysis of the
proposal’s architectural parti and that resultant “interface” with Cultural Square. This
closing provides that analysis.
16. The narrowing of issues is reflected in the structure of this closing. I do not now
propose to rehearse the history of permissions and considerations which I felt it
necessary to rehearse, to set the scene ( for the members of the public ) in opening
and upon which it is clear that the Inspector has a firm grip.
17. The structure of this closing is as follows. First I consider the unique nature of the policy
protection and promotion of the LWV in the development plan. Then I consider each
of the three reasons for refusal before providing an overall conclusion. That overall
conclusion is that this appeal represents a key element in the unlocking of the delivery
of the LWV: its benefits are clear and obvious. The decision-maker should heed the
requirement of the development plan to deliver.
A. The Development Plan promotes and protects the delivery of the overall Vision for
Liverpool Water.
Consequence of Nature of Policy.
18. CC12 has rightly taken up much time at this Inquiry.
19. It is an unusual, perhaps unique policy, in that it requires decision makers to ensure
delivery of the LW Vision. It is a delivery-driven policy which emphasises the holistic
benefits of the delivery of the Vision as a whole. Those benefits can be (and almost
exclusively have been so far) delivered by way of stand alone applications.
20. What this means is decision-makers have properly to have regard, on the evidence and
case by case in the real world, to the impact of their decisions on the delivery of the
vision as a whole.
21. This is not a self- serving proposition as alleged by the Council: that is to misread the
policy intent. It is a fundamental element of the policy that decision makers must
understand the consequences for the delivery of the vision as part of their
consideration and determination of any application.
22. If a decision would frustrate the due delivery of the vision as a whole, then that impact
is a weighty development plan consideration. This is particularly the case where there
is agreement in terms that the delivery of a site represents a “key element” in the
“unlocking of the vision” and where there is in truth simply no sustainable evidence of
any sustainable alternative means of meeting this part of the Vision’s delivery of the
wider benefits. (see C/R references set out below CD 3A.1)

23. Put another way, where a proposal is, on the evidence, a fundamental element in the
delivery in the Vision as a whole, and where there is no cogent real world evidence of
an alternative development delivering, then the benefit of delivery must be weighed
very heavily in any consideration of whether the proposal accords with the
requirement of policy CC12 to deliver LWV.
24. The delivery of the Vision has a chronological element as well as a functional element.
The proposal is the critical early element of phase 2 of the Vision’s delivery. Adopting
the Vision’s own timetable, the site should already be being delivered. Phase 1 is
behind delivery and it is of importance to the momentum of the Vision that the critical
and early elements of phase 2 do not stall.
25. The content of the Vision is neither fixed nor detailed. As the largest ever outline
planning permission (OPP) granted in the UK, it was always envisaged to be delivered
with flexibility.
26. The need for and extent of that flexibility has been illustrated by the number of
amendments and changes that have occurred even during the early phases of the
development.
27. The grant of the EFC stand-alone planning permission to the North of the area is an
example of a grant of permission which has introduced a fundamentally new land use,
a new structure where several others were contemplated, and a wholesale filling in of
many dock water areas.
28. The test that such applications are to be judged by is driven by the wording of the
development plan itself and by its reasoned justification which require that
applications do not “prejudice the delivery of the overall scheme granted outline
planning permission”.
29. There is a public interest in that test being applied fairly and even-handedly across the
OPP area. In terms of the EFC grant of permission, the Council found that a
fundamentally different land use, a fundamentally different configuration of building
structure and buildings and spaces of fundamentally different scale to those proposed
in the OPP were nonetheless acceptable and in terms were found not “to prejudice the
delivery of the overall scheme granted outline planning permission”.
30. The present application falls to be judged by reference to the same broad development
plan test. It cannot be the subject of some different or more rigid test. The question
her as in EFC is therefore whether the proposal prejudices the ”delivery of the overall
scheme”. What is necessary therefore is an examination of the impact of the proposal
in the round on the “overall scheme granted planning permission”.
31. In this case for the reasons set out below, when this test is applied to the CO2
development it will be established that the proposal does not prejudice the delivery of
the overall scheme of the OPP. In fact it is instrumental or in the council’s own words
“key” to the “unlocking” of the continued delivery of the overall scheme and is on the

face of the evidence much more in line with the OPP and its underlying vision than the
EFC stadium at the northern outpost of the LWV area could ever be.
32. Applying the delivery based test of the development plan, this proposal is on any view
central to delivery of the overall scheme. Any planning concerns or limited areas of
divergence with the OPP fall to be judged relative to its role in delivering this key site.
Certainly any divergencies pail into insignificance in relation to the EFC divergences
which (rightly) were still found not to prejudice the overall scheme and should be seen
in this light.
33. The extent of the proposal’s compliance with the LWV is thus set by the terms of the
test just explored. Development is entitled to come forward on the basis of a stand
alone application so long as it doesn’t “prejudice the delivery of the overall scheme
granted outline planning permission.”
What is NOW the scheme granted planning permission?
34. The inquiry will now understand very clearly that the outline planning permission has
been amended on a number of occasions.
35. On each occasion the amendments were thoroughly considered by officers and found,
with the advice of leading counsel, not to be material when judged against the scale of
the 60h OPP as a whole. But, self-evidently such changes are material to the way in
which individual elements of the overall scheme can be developed and the changes
effected by the Council’s administrative action under s96a cannot be ignored by this
inquiry. They frame what is the planning permission for the test of determining
whether the proposal prejudices the delivery of the overall scheme granted planning
permission.
36. In the present case therefore, the OPP now contemplates and grants permission for:
a. New structures reflecting the requirement of the IoM ferry terminal which is
smaller than the previous Cruise Liner terminal at CO1 and
b. A correspondingly longer C02 building anticipating a mixed use
housing/commercial use on C02.
c. As contained on the formal parameter plans which also reflect the s96a most
recent permission. (CD 5.12)
37. It is common ground that the application accords with the provisions of the up-to-date
OPP and the most up-to-date and relevant parameter plans, the key elements of the
OPP. It does so in a much more complete way that for example the EFC development.
That accordance represents a powerful starting point for the question as to whether
this stand-alone prejudices the delivery of the overall scheme of the OPP.
38. The previous OPP configuration ( and its associated parameters) now no longer exists
and indeed no longer now forms any part of the planning permission at all. The

previous (Cruise Liner and associated hotel) buildings which formed part of the
permission thus no longer enjoy planning permission at all: neither do any other
configuration other than that which is now contained on the most recent grant of
planning permission.
The consequences of allowing stand-alone planning permissions.
39. As a matter of law, any stand-alone planning permission is not bound by the conditions
on the outline permission. That is because any grant of permission will be a grant in its
own right and will have its own conditions. Further because a stand-alone application
is a detailed application, the council will be able to judge whether it has sufficient detail
attached to it and also whether a freestanding ES is required as part of its acceptance
protocols.
40. In this case, no issue was taken with the adequacy or nature of the stand-alone
application at all.
41. It follows that conditions 4 and 11 on the OPP do not as a matter of law bind or control
this application.
42. It further follows that any stand-alone application (as opposed to a RM application) can
be made in the absence of an up-to-date neighbourhood masterplan. Such a
masterplan is NOT required for a stand-alone. All grants of stand-alone permission so
far have been granted without a relevant up-to-date masterplan in place.
43. A Reserved Matters Neighbourhood Masterplan (RM NMP) is not, it follows, a legally
necessary document to the determination of a stand-alone application.
44. Neither, given the purpose for submitting a stand-alone as opposed to a RM can a RM
NMP (where one exists) claim to represent the only way of designing the stand-alone.
That would, in effect have the consequence of ruling out all stand-alone applications
which did not follow a RM NMP even those which did not prejudice the delivery of the
outline planning permission (as it now stands).
45. That is because it is accepted in the development plan that a stand-alone application
is entitled and indeed is very likely (given the acceptance that development proposals
which did not feature in the OPP can come forward) to not wholly conform with the
outline planning permission: so it would be ludicrous to require it to comply with a OPP
Masterplan which was produced for a RM application which did need to conform.
46. Compliance with a non-necessary non-binding NM is not the test by which stand-alone
applications fall to be judged. Rather the test applied in all other stand-alone
application is the correct one and it is to ask whether the proposal actually prejudices
the delivery of the overall scheme which has outline planning permission at the time
of the consideration of that application.

47. That does not mean that an up-to-date existing masterplan is not of relevance to the
determination of a stand-alone. It can be relevant: it can be material to an
understanding of what constitutes the vision. But, as Mr F has consistently argued,
care must be given to invest it with too much weight in the determination of standalone applications which were not contemplated by the Masterplan process
particularly (but not only) when the outline planning permission to which the
Masterplan refers has been changed.
48. The Masterplan is meant to be a flexible and movable document even in relation to
RM applications (see Reviewing the Masterplan section pp 282). That flexibility must
for the reasons set out above apply with extra force to stand alone applications.
49. Particular care must be exercised if a Masterplan consented reflects a different OPP
and set of parameters and in fact contains requirements which are now factually and
legally inconsistent with the new OPP and its parameters or if it is demonstrably
otherwise out of out of date.
50. That is the case with the RMA NM (Sept 2019) (CD 5.19) relating to the previous version
of the OPP for the Central Docks area of the OPP. Thus:
a. It relates to a completely different and now redesigned townscape order. As a
matter of fact designing to the masterplan would as a matter of law be
inconsistent with the new OPP parameters.
b. The Masterplan has no regard to the minimum car parking requirements
arising from the larger residential area now identified to fill the townscape
area vacated by the larger CO2 block.
c. The Masterplan has no regard to the council’s requested 5 options (and
accompanying viability analysis -see below) which led to the clearly correct
approach of animating the length of the water-spaces in the way described by
Mr MAS as the site’s primary frontages. (see below for further detail)
51. Further, the Masterplan for RMs was never designed to be the prescribed and/or only
acceptable and way in which stand-alone developments in the Central Docks area can
be delivered. Their relevance will depend on the ways in which the stand alone differs
from the RM and on matters which have taken place since the Masterplan was agreed
which could not have been contemplated at the time of the masterplan assessment.
52. Finally, if a masterplan (and a superseded one at that) would have the effect of actually
stifling delivery of a critical component in the delivery of the Vision, it would of course
be perverse to refuse a permission on the basis of alleged non-compliance.
The need for momentum.
53. It has always been recognised by LCC that the delivery of LW over such a large area
requires confidence and momentum of delivery. This is particularly important in
relation to this critical second phase which constitutes a pinch point in the delivery of
the spatial journey north.

54. The report to committee recognises the importance of momentum in terms and
indicates that the delivery of this key site unlocks the potential development to the
North in an important way.
55. It is relevant to note that all of the developments to the south of the appeal scheme
were granted planning permission before the putative refusal in this case. Further, the
grant of the EFC stadium to the north was also granted before the putative refusal and
specifically proceeded on the basis that the areas to the south including the enhanced
pedestrian routes through the Central Zone were to be delivered.
56. The suggestion that the stadium could be accessed independently of the development
of C02 and the subsequent phases of the LWV was remarkable. Of course, there would
be means of accessing the stadium: but none would at all be consistent with the very
essence of the Vision which is to draw vitality, people and spatial energy up through a
new world class maritime quarter.
57. Of course if and only if this proposal is refused on appeal, it is then that the real
consequences for momentum will be felt. The development community is looking very
carefully at this decision with momentum and delivery in mind.
Overall conclusion on the development plan policy for LW.
58. This is a policy which above all seeks delivery of the overall strategy. The delivery of
certain elements of the strategy are critical. In and insofar as the proposal provides
those elements such benefit must be weighed very heavily. Stand-alone applications
which do not comply with the provisions of the OPP are allowed and indeed
encouraged. There is no requirement for a stand-alone application to be accompanied
by a NMP. It follows that any NMP which is in place cannot be a binding document on
any stand-alone. Nor does a RM NMP represent the only way of appropriately
developing the site. Rather the DP test for such stand-alones is whether they prejudice
the delivery of the overall scheme granted planning permission.
59. On this, the proper test of this application, and having regard to the other stand-alone
grants, there can only be one answer and that is that the proposal enhances the
delivery of the overall Vision. It provides the appropriate quantum of development, the
minimum and necessary area of car park, the necessary partial infill of WWD as a
development/ walkway platform to the North of the regeneration area and also a
significant part of Cultural Square.
60. I now turn to the putative reasons for refusal. There is a heritage reason, a Cultural
Square reason and a mix of units reason
B. Heritage
Every emanation of the Liverpool Waters Vision has correctly recognised the centrality and
importance of the delivery of the partial infill of WWD and the fact that the benefits of such

infill significantly outweigh any harm. This proposal provides that infill in a way which
promotes and does not prejudice delivery of the overall scheme of the Outline Planning
Permission.
61. The partial infill of the WWD is recognised now and has always been recognised as
necessary to the proper connectivity between the existing City to the south and the
planned for city in the Princes, Central, Clarence and Northern docks.
62. Such provision thus already has formal planning permission by way of the OPP and its
parameter plans.
63. This fact appears to have escaped many objectors. It came as a surprise to many when
mentioned on Day 1 of the inquiry.
64. The site constitutes at present a non-public, unused, narrow strip of land. It is meant
in the future to constitute a gateway site to the Northern LWV.
65. There is no world in which the LWV can operate as intended without the ability of the
site to do at least these three things. Thus:
a. It must accommodate the vehicular access to the IoM terminal which ( to save
the City the cost of constructing the development platform) has now been
constricted on the land side of the site leaving a very narrow strip. This road is
NOT and never was meant to be the main cycle/pedestrian route of a world
class waterfront development. For that to occur,
b. there needs to be a wide, attractive water side pedestrian route or routes
through the site, and
c. there must be sufficient development to support the expensive development
of the necessary platform at this location (see below).
66. All of these matters mean that there has always been an acceptance, when considered
asset by asset (as is required by the legislation and as recognised in the R/C para 1.8)
that any harm to the significance of WWD by partial infilling is outweighed by the
immense public benefit of developing this part of the site and creating the accessibility
which is central to the delivery of the vision.
67. If this were not the case, then this element of the partial infill would not have formed
part of the Vision. True it is that an overall balance of harms and benefits would have
underlain the grant of planning permission. But, in addition each heritage asset would
have had to have been addressed asset by asset also as part of the analysis. And here
we know that the benefits of the proposal for partial infill were felt to outweigh its
harms. “The partial infill of the WWD was considered necessary to ensure the delivery
of the development plot and wider connectivity required by the LWOPP” (Para 1.8 R/c
CD 3A.1).
68. That balance was struck at a time when the City was a WHS and the WWD lay in its
buffer zone.

69. Now, all of the benefits associated with the partial infill remain: but are almost certainly
more weighty as a result of the need to provide access to the North enhancing with
the grant of a 60,000 stadium for EFC.
70. The report to committee still refers to the site being the “key” to unlocking the north
of the development. It also refers to the benefits associated with the connectivity
previously justifying the partial infill and also the powerful benefits of the early
provision of a large proportion of the Cultural Square ( which itself requires the partial
infill). It also recognised the key role the site plays in maintaining momentum form the
regeneration initiative. ( Para 1.32 R/C CD 3A.1).
71. The extent of harm to the asset, on the other hand, must now garner very significantly
less weight. It is now at best only a non-designated heritage asset and not a component
of a WHS. This shift is so profound it is remarkable that not a single witness for the
council refers to it or has thought it appropriate to draw it to the decision makers
attention. (Is QQ of Mrs D)
72. The Council’s approach to this element of the case all around was extremely muddled.
Thus:
a. Mr S asserted that the principal method of testing the impact of the proposal
on the asset ought to be based on an SPD whose key purpose was the securing
of the City’s OUV. He specifically relied upon para 4.7.7 of ID/2 which selfevidently had OUV at the heart of its operation. Of course the WHS status of
the City has been stripped. It now has no OVU to protect. Treating the city as
if it has retained its WHS status and using the SPG as the principal tool of
analysis is simply wrong. The statutory and non-statutory guidance which
exists to protect heritage assets is easily sufficient to guide decision makers in
the circumstances of this case.
b. He relied on a so called guidance note which was issued in the run-up to the
inquiry and which underwent no consultation or public engagement at all and
which is quite clearly legally and procedurally faulty (CD 4.47). insofar as it
repeats the suggestion that the WHS SPG should remain the principal policy
guidance in respect of applications it is to be given no weight.
c. Mrs D who addressed the heritage and overall balance in this case also simply
misapplied the relevant Framework guidance.: she applied the wrong
Framework test. And this was not a simple typographical slip in the proof. In
evidence in chief and in her proof and again in xx she incorrectly sought to
apply the designated heritage asset test to the WWD. She said for example on
3 occasions she had given “considerable weight and importance” to the harm
to WWD in undertaking the necessary balance. If you apply the wrong test, you
are liable to get the wrong result.
d. Neither witness had sought at all to reflect the downgrading of the status of
the site as a result of UNESCO’s decision, rather, they closed their eyes to the
obvious reduction of weight to impact which inevitably flowed.

e. Neither witness had sought to judge the proposal against that which had
actually gained planning permission as a result of the operation of the planning
permission ( see Inspector’s QQ Mrs D)
73. Thus on the asset by asset analysis required of decision makers (LCC in the OPP case
and the Inspector here) the benefits of the partial infill which go to the very heart of
Liverpool’s most important regeneration project still swamp any limited heritage harm
to a now non-designated heritage asset (at best).
74. Indeed and ironically, the more important or significant the dock is seen as by the
authority, the better the case for the appellant because if the asset is an important
non heritage asset, then that status ( as well as the WHS status) would have been in
play when OPP was granted and the benefits were still found to outweigh the balance.
Of course whatever view one takes of the status of the WWD now, it is NOT a
designated heritage asset now and its importance must be reduced compared to the
position at the time of the original grant of the OPP.
75. In truth, the Council has rather overemphasised the heritage significance of the WWD.
Mr B made that case eloquently:
a. There is an unsentimentality about the shape and extent of waterways in the
City. They were pragmatically operated spaces often altered
b. There is on proper analysis almost nothing authentic about the fabric, direction
shape or size of the existing dock.
c. Its use was not that of the original Waterloo Dock: neither was it a sister dock.
76. All of these matters meant that Mr B doubted whether the WWD properly merited
being considered a non-designated asset at all. Nonetheless he proceeded on the basis
that it was for the purposes of the inquiry albeit with a reduced significance than Mr S.
77. On the basis of the evidence, whether Mr B or Mr S is correct as to extent of
significance, or whether the truth lies somewhere between the two, then the benefits
of the partial infill and the beneficial spatial consequences that flow from it hugely
exceed any harms.
Conclusion.
78. In the round therefore, the partial infill of the WWD has always been necessary for the
delivery of the Vision. It remains necessary now. No realistic alternative to its provision
has been put forward by the Council in its rule 6 or written evidence. Inchoate
suggestions that there might be an alternative based on the existence of the vehicular
route to the IoM or some use of the narrow strip of land remaining after the road has
been built are the very antitheses of the role which is meant to be played by this critical
site: a role of guiding, celebrating animating and carrying thousands and thousands of
people a day north from the City. They are not advanced with any seriousness and
should be given no weight.

79. The benefits of the infill are very significant to this plot but also to the delivery of the
wider Vision. Ironically, the infill provides MORE of Cultural Square than is theoretically
“lost” as a result of the alleged “encroachment”.
80. Overall, therefore there can be no reasonable or sustainable reason for refusal based
on the impact of the partial loss of the WWD when the public benefits such partial infill
brings are weighed in the balance.
Every emanation of the Vision has had significant built development along the Mersey front
as an important part of the creation of a world, class, high quality, mixed use waterfront
quarter in central Liverpool. The proposal promotes this vision and does not prejudice the
delivery of the overall scheme granted planning permission.
World Class
81. It is important to understand what it is which the DP is seeking to deliver as world class.
The “world class” being sought by the development is a “world class, high quality mixed
use waterfront quarter in central Liverpool”. It is the entire quarter, at the end of the
delivery as a whole for which the aspiration is “world class”.
82. That is very different to a requirement that every single aspect of every single
development should be world class. It is the delivered quarter as a whole which aspires
to world class status not every tap, toilet, bus stop or carpark space. A new quarter
needs to function and it will need to have functional elements in it. The quarter as a
whole is to be World class.
83. For that to happen, of course timely delivery of the major elements of the LWV is
critical.
84. What is certain at the minute is that the diminutive houses which present the face of
Liverpool to those arriving up and across the Mersey now are NOT world class. With
respect to those who live there they are architecturally anomalous, inauthentic
illiterate and decidedly “other” than world class. They represent the present face of
the Central Docks area to those entering the city.
85. For these and other functional reasons all emanations of the Vision have sensibly and
correctly sought significant built development on the land between Waterloo Quay and
the Mersey.
Impact.
86. As a result, any development in line with the Vision would have an impact on the ability
to see the listed Waterloo dock building (as well as the diminutive buildings of little
merit). That was clearly a central, deliberate and designed move of the LWV.
87. That visual impact as a maximum has been considered and tested as part of the original
grant of the OPP. It would have been reconsidered as part of the analysis that CC12

was “sound” as a development plan which promotes the delivery of the OPP vision as
part of the development plan and reconsidered again by the LCC in concluding that the
alteration to this element of the parameters brought about by the s96A (in particular
the extension of C02 southwards on the waterfront horizon and the reconfiguration of
the Cruise Liner terminal) was acceptable.
88. Thus, any development of this area which promoted the LWV would have a deliberate
and designed impact on how Liverpool were to be seen over and from the Mersey.
89. And it would have had an impact on the setting of the Listed building. Such an impact
is as a matter of principle found to be acceptable in terms of the Vision, by definition.
90. Clearly the heritage impact of this building line and height would have been considered
appropriately at each juncture. There is no suggestion otherwise from the council; nor
can there be.
91. Mr S has however simply closed his eyes to all of this as part of his analysis (Insp QQ
Mr S), complaining now that the buildings whose maximum consent have already been
found by the planning system to be acceptable and indeed properly to be promoted by
the development plan to be significantly “too bulky”.
92. This failure to have regard to how the planning system has operated here is hugely
significant. “I have only considered the impact of the stand-alone application” is not
the correct approach. The decision maker is entitled to a view from the council’s
heritage witness of the heritage impact of the proposal compared to the heritage
impact of that which already has planning permission and is supported in terms of its
delivery by the development plan. Mr S was required to assist the inspector with this
comparison. He simply and deliberately failed to shoulder this burden.
93. The proposed development is agreed to fall within the parameters set and found
acceptable by the OPP and the development plan. And so, in relation to the setting of
the Listed building, the planning system having found the principle of these buildings
at this location to be acceptable the issue becomes whether or not there is harm by
reason of the detail of the proposal beyond its principle.
94. And there is no element of the detail of the proposal which can lead to such harm. It is
recognised as being of high architectural quality appropriate to this place and to the
Vision. The extent of the impact on the setting of the listed building is in fact very
limited and as Mr B points out the warehouse is only impacted in one of the 37
viewpoints identified by the council in the Local Plan and even there it is only a partial
impact with the warehouse remaining legible behind the C02. He also points out that
these views of the Warehouse are not designed or historically authentic views. Rather
they are recently disclosed views of a building which because of its position at the heart
of the docks would never have been seen itself as a waterfront presence. Again, this
analysis is consistent with and helps to explain this help why development of this scale
and at this location, in principle was also found acceptable by the OPP.

95. Mr B goes further and explains that the building which is of vey high quality reintroduces a building of appropriate scale and language to the waterfront and as such
it is a benefit in heritage terms. That too of course is wholly internally consistent with
the position of the grant of OPP and the parameters here. The LWV has always
envisaged buildings of this scale at this location as part of its new world class
waterfront maritime quarter.
96. Time for a short diversion. Mr MAS is an architect to watch out for and to follow. I’ve
had the benefit of working with the world’s best architects over the last 25 years.
97. Mr MAS clarity of thought and quiet explanation of the merits of his proposal was in
my submission exemplary. His developing oeuvre of work picks him out as an emerging
star. In the circumstances of this case, his handling of form, function and materials is
truly first class. The sense of place which will be created is already tangible and can be
discerned from the images. You also have the benefit of seeing close by the benefits of
the award -winning and completed architectural quality he produces (C04 and C06).
98. It is not surprising therefore that no one suggests that the detail ( beyond its already
parametered extent) of the building is at all harmful to the Listed building or its setting.
It is not.
99. The same analysis can be applied to alleged impacts to CA. There is nothing about Mr
MAS building which does anything other than improve the impact of the proposal
beyond the LWV parameters for the site which have already been found to be
acceptable.
C. Cultural Square.
The proposed development would not encroach unacceptably onto the area of Cultural
Square.
100. One has to be careful not to forget that the allegation of an areal impact on the space
of Cultural Square was where the main reason for refusing this application was said to
lie.
101. This loss of area was always said to be the council’s fundamental reason for refusal.
102. This is reflected in the R/C para 2.29 where it is said that “the development would
significantly reduce the area of Plot C03 thereby significantly restricting the
development potential for that site”
103. But, this was always going to be a very difficult reason for refusal to prosecute for at
least three reasons.
104. First, there was (unlike for the plots) no precise area identified for Cultural Square set
as part of the parameters or as part of the outline ( much less any concrete plans for
its use).

105. Neither were minimum area requirements ever set out or policed. The various s 96As
altered the shape and location and size of the potential Square but never with a
minimum size of the square identified. This absence of specificity or minimum area
and the various sizes and shape of square identified has led to the calculation of the
variety of percentage “lost” calculations with which the inquiry is familiar. There was
thus never a minimum parameter or magic formula to the identification of the Square’s
dimension.
106. Second and importantly, the scale of the space which is retained is clearly and amply
sufficient to serve a cultural function of the type anticipated by the permission. Similar
and smaller spaces operate throughout the UK and worldwide (see Mr M evidence in
chief for examples of similar UK spaces). The comparator spaces identified in the CPS
report (Oslo, Liverpool Museum Square and Delft University see page 49 in the PRCPS
CD 5.16) are also of similar scale to the retained area (some larger some considerably
smaller). In addition, the Cultural Building area itself will be expected to operate as and
be indivisible from the Square (see CD 5.16). Its terraces and roofs can all be utilised as
part of the Square’s offer just as in the examples provided. This means that Cultural
Square should not simply be considered the area of open land. It must also encompass
the use of the outer envelope of the very large building shown as in the comparator
squares (CD 5.16 p49).
107. Third, (and given the first two points, this is unsurprising), the actual deliverer of the
Square and landowner (Peel) was always very clear that the proposal does not in any
way at all prejudice the delivery of the square as a potential cultural asset. Peel’s
contribution to the inquiry ( as well as the evidence of the person ( Mr M ) who will be
specifically responsible for delivering the square for them) was that the proposals were
actually profoundly important in delivering and not frustrating or prejudicing the
delivery of the square.
108. Perhaps for these reasons, the “area” complaint set out in the reason for refusal was
not pursued with any seriousness at the inquiry. It was explained by the Inspector as
perhaps at best secondary (Insp QQ Mr E) . Even in Mr E proof (at 6.3) it was accepted
that the simple loss of area need not be a reason for refusal and also in xx that the area
retained would be in principle sufficient area for cultural square of the type envisaged.
Mrs B appeared to have mislaid this clear evidence in answering some of the Is QQ, but
overall the position of Mr E on this point could not have been clearer.
109. For the reasons set out above therefore the putative reason for refusal as drafted (
loss of substantial area threatening future use) cannot be upheld. There is clearly
sufficient space left for both a significant and meaningful Cultural Square and its
associated building ( which itself will serve a public open space use).
110. Rather, the issue of the need for and orientation and location of the car parking
associated with the proposal and its “interface” with the as yet unplanned Cultural
Square has become the council’s main concern. This “interface” issue on close and

proper inspection never actually formally a putative reason for refusal: though certain
“concerns” were raised in the R/C.
111. Those concerns were explored and explained in evidence through a suggestion by Mr
E of a wholly novel and unexplored addition of an entirely new façade for the building
to face onto the square, bridging the hitherto carefully curated linear blocks addressing
the water and he said bringing it in line with the RMA NMP of September 2019.
112. This novel approach represented an attempt by one officer to seek to make a case for
the first time following months and months of what the report to committee calls
“positive and constructive analysis which has led to a building of very high quality”. In
particular, the report notes that “from the outset the design team have discussed the
plans with officers and taken into account advice provided” (CD 3A.1). As we shall see
that advice specifically advised against the very approach now being advanced for the
first time in Mr E’s proof.
113. Mr C QC chose not to deal with this novel element of his witnesses evidence in chief
at all. Ordinarily a new element of the evidence such as this would merit explanation
in chief. None was forthcoming because it was realised that this late suggestion:
a. Ran entirely contrary to the careful guidance and consideration hitherto by all
parties to avoid a large façade facing onto Cultural Square (see below) and.
b. Explained clearly why it was not appropriate in the new OPP s 96A world to
have BOTH a much longer activated façade alongside the water bodies as
required by the Council AND a façade joining the reimagined warehouses
facing the Square. As Mr MAS explained such an approach would have been
historically and architecturally inauthentic and would appear monumental and
incongruous to the whole re-imagined warehouse ethos the Council was
seeking to encourage (see below).
114. The “new” suggested alternative in addition:
a. Failed to explore its own intersection with the high quality buildings produced
by the years of negotiation and refinement to which it would somehow be
attached.
b. Failed to consider where the additional parking associated with this new
façade of occupation might be located
c. Failed to consider the sunlight daylight impacts of creating a tall court on the
southern end of the building and
d. Failed to consider the accessibility of the site from the council constructed bell
mouth for emergency services.
115. The failure of Mr E’s suggested alternative only underscores the compelling logic of
the actual proposal. So too does an understanding of how that proposal came about.

The Interface explained.
116. Architecture is an art. It is the most public of arts. But it is also the art of the possible.
Designing a building which simply cannot be delivered is bad architecture. In the
context of the LWV designing a building which was not deliverable on a critical plot
would be contrary to the provisions of CC12 which requires delivery as part of the
chronological roll -out of the city’s main regeneration project.
117. In the present case, both the council and the developer understood that.
118. It was also clearly understood that development needed to be of sufficient critical
mass to:
a. Provide enough social capital in the form of buildings, people, activity and
business to make C02 an attractive place to pass through and to linger.
b. Support the partial infill of the WWD which has been a fundamental part of
any LW regeneration strategy and
c. Be both a marketable and sustainable place in terms of car parking provision
and
d. Be deliverable.
119. These essential elements, these “building blocks” are all required in the real world to
be present for the vision to be delivered. The building blocks all drive toward the form
of development produced by the proposal (and chosen by the Council- see below).
There is in the Council’s written consideration of the case an acceptance of the
requirement for each and every building block. (see for e.g. CR 1.8, 2.19 2.21,2.25 and
2.26).
120. But, then, there is in an irrational Nelsonian manner, a failure to see the accepted
requirements in a joined up way or to assess what these blocks might mean to delivery
in the real world. Thus there is an acceptance that the scheme is on the margins of
deliverability: that and 4 alternatives (and their viability) were tested. There is an
acceptance that the proposed level of carparking is necessary for transportation and
viability purposes: that too was tested. Finally the optimum location for the balance of
the necessary car parking location was tested and all other reasonable alternatives
found to be undeliverable.
121. The Council’s failure to join the necessary dots which ought to have led to an
acceptance that the proposal was the only real chance of delivery on a site which needs
to be delivered as an essential part of the vision was palpable.
122. The realisation that it has accepted each of the relevant building blocks towards
delivery and ruled out the potential alternatives has left it with a problem. It has has
now led to the council having to recast its case at inquiry with unevidenced suggestions
that there might be another significantly smaller scheme “out there” which could still
be delivered or underwritten by others.

123. These unevidenced chimeras produced in oral additions by the Council lay bare the
essential structural fault with the Council’s case. It has now to assert that there exists
a smaller scheme which is deliverable when it knows and has shown by testing that
there is not.
124. Of course If the existence of a potentially smaller deliverable alternative were realistic,
then, such alternatives should have been advanced as part of the council’s R6 and in
evidence when they could then have been properly tested as to viability and
deliverability by the inquiry process. There is not even the beginnings of evidence of
the existence of such an alternative “delivery vehicle”. Inquiries act on evidence not
unfounded assertion.
The Building Blocks.
Bulk, Mass height scale and viability.
125. It is common ground that buildings of the height scale mass and location of the
proposal are a good fit with the LWV. They need to perform a townscape role of
transferring the energy of the City Centre northwards. They need to present the new
rejuvenated “façade” of the Central Docks area to the Mersey and to the retained
WWD and they need to house the homes and businesses that will form this part of the
town centre. (see R/C 2.19)
126. This cannot be achieved without buildings of scale.
127. Even at the scale bulk and mass proposed, the proposal is NOT viable. The developer
has reduced the scale of buildings on the site on several occasions in negotiation with
the council. It is to be remembered that the original proposal for the site was for 646
housing units and that there have been significant reductions since then. This has had
accepted consequences for the viability of the proposal.
128. The consequences of this agreed absence of viability need to be understood. And
carefully. It is not just a fact which is agreed; it is a fact which has profound planning
significance.
129. Viability in planning is an essential consideration. The Framework pays much more
attention to it than ever before because it appreciates that the sustainable delivery of
development is inextricably linked with actual delivery and with what a developer can
reasonably be expected to provide as part of any development proposal.
130. The way in which viability is to be assessed will be well understood by the decisionmaker, so this exposition will be brief… but important.
131. First the values of the proposal as a whole fall to be considered. In this case, there is
complete agreement as to the values produced by the proposal. It is an important
feature of the viability of this scheme that the average value per square foot of the 2

bedroom units and the town houses falls very significantly below those of the 1
bedroom units. (see Mr C in chief)
132. The tone of the values agreed also reflects the existence or otherwise of car parking
at the site (Mr C in chief).
133. It also reflects the existence of and completion of the building platform on which the
buildings sit and the element of arrival into Cultural Square which also forms part of
this proposal and allows for the early delivery and meantime uses of the Square.
134. Second, the costs associated with the proposal before the inquiry have to be
calculated. Again there is no issue between the parties as to the costs. The Council has
chosen deliberately NOT to challenge those parts of the proposal which include the
partial infill of the WWD.
135. At no stage has the council suggested that it is inappropriate to include the costs
associated with the partial infill of the WWD which form part of this application. It
could at any stage have indicated that it would have wanted part only of the infill to be
tested but it did not.
136. And for good reason.
a.
b.
c.
d.

The total infill forms part of the development applied for.
The values applied reflect its completion
The infill ( and all of it ) is (and Mr GCQC identified) a commercial necessity
Requiring the platform to be restricted makes no financial, economic or
engineering sense. It would if anything increase the length of the platform
edge required as a much longer and inevitably more expensive and temporary
“return” to the land would be required and would then need to be removed
as part of the CSQ works. Leaving the platform “partly constructed” in this way
would REDUCE rather than enhance profitability. (see Mr C in chief and
application scale drawing for dimensions of partial temporary return Appendix
1)
e. The platform is assessed correctly as a major benefit of the proposal. As such
it should be taken into account in the overall assessment of the viability of the
proposal.
137. If there were to be a suggestion that it should not be accounted for as part of the
assessment of viability, then that proposition should have been made when the
parties’ independent witnesses were considering viability. It was not and for good
reason. Neither does the suggestion that the contribution the platform makes as part
of the application (or its cost) should somehow not be taken into account appear in
ANY witnesses assessment of the proposal or in the Rule 6.
138. The Report to Committee could not be clearer on where in the planning balance the
provision of the Cultural Square platform lies. It states : “the development would also
deliver the infrastructure to support future development of plot C03 in the LW

masterplan and help create cultural square by infilling dock and creating development
platform for new area of public realm so increasing the viability and possibly
accelerating timescales for that element of the LW scheme” CD 3A.1 para 1.37. That
analysis is wholly accurate. The production of the CO3 platform thus now:
a. Saves the developer the cost of a much more expensive return wall piling
(Appendix 1)
b. Enhances the values of the development (Mr C in chief and generally) and
c. Secures the delivery of the Square’s platform early (see R/C and Peel note Ford
Appendix 2).
139. That is why it is and always has been part of the proposal before the inquiry.
140. Third, the excess of value over cost which provides the residual land value needs to
be benchmarked in some way to check whether it represents an appropriate return
given risk. The Existing Use Value in this case has been agreed as being very low and
not to play a significant role in the decision to invest or not.
141. The sensible benchmark to use is thus the appropriate level of developer return or
profit. (Mr C in chief)
142. The PPG makes it clear that it is reasonable for developer to make a profit which
reflects the risks of the proposal. The riskier the proposal, the more return is
reasonably required. The PPG states that a range of profit between 15% for the least
risky projects to 20% for the most is an appropriate way in which to benchmark
reasonable returns. Where delivery of a project is an important consideration, it is
inappropriate to press a developer to accept a lower level of return and to put delivery
at risk as a result.
143. In the present case, the proposal produces a return of 11% on a project which is far
from being the least risky end of the spectrum of projects. The very existence of this
hugely expensive inquiry is evidence of the risky nature of the project. When you add
to that the requirement for expensive and complex infill and its associated risks as well
as the general risks associated with the development of a largely new residential
quarter, the appropriate level of return to reflect the risk must lie firmly at the upper
end of the spectrum. Mr C explains this in greater detail in section 3 (at 3.4.3) of his
proof.
144. The upshot of all this is that on the basis of the agreed figures it is accepted that the
developer is already shouldering an unreasonable degree of risk having regard to the
return. It is also accepted as a result it would neither be appropriate nor acceptable to
ask the developer to make further payments toward for example affordable housing:
an element of the housing mix at the site.
145. The logic of this approach is based on the fact that where the delivery of a site is
important, it is inappropriate to require a developer to accept yet lower than
reasonable returns .

146. In this case, the delivery of C02 is accepted to be central to the delivery of Cultural
Square and to the entire onward regeneration of the LW area. It is agreed to be
unviable on the agreed approach of the parties.
147. There is now suggested in Mrs Ds oral evidence in xx to be the potential for the
delivery of a smaller scheme with reduced car-parking as a new part of the Council’s
case. The decisionmaker has no detail in relation to such potential. The decision maker
has no evidence as to the nature of such a scheme or its consistency with the Vision.
But, the decision maker does have the clear evidence that even the scheme before it
which has been significantly reduced is unable to be delivered without the developer
taking an unreasonable degree of risk.
148. The inescapable conclusion is that a reduced scheme with reduced car parking which
would be capable of delivering the Vision simply does not exist.
149. If it did there would at the very least be an evidential burden on the ,local authority
to raise such an issue as part of its written case and then to provide some evidence
other than oral assertion that such a potential exists.
150. For all of these reasons, and ON THE EVIDENCE, it is inconceivable in the real world
that a smaller scheme with less car parking will deliver the aims of the Vision. This
proposal should not be refused on the basis that such a scheme exists.
Testing the Architectural Parti. Option and viability Testing.
151. This is made apparent by the testing which was undertaken by the developer at the
direct request of the local planning authority. Recognising that viability and
deliverability were very much determinative issues, the council at its highest levels
asked the developer to test 5 options ( and their associated viability).
152. This exercise was undertaken at great cost (as indicated in opening). The exercise has
become known in this inquiry as the 5 Options and was overseen by the Acting Head
of Planning of this Council.
153. The out-turn of that exercise was a proposal broadly in the shape of the application
before you which was identified as Option 1 of 5 (Mr MAS in chief and in Inspector’s
QQ).
154. All options which presented a long primary façade to the Cultural Square were
rejected on the basis that such a parti would be historically inauthentic and would be
too powerful a presence on the southern boundary of the Square. This is reflected in
the C/R where at 2.21 it is stated that “basing the building design on a re-imagined
historic warehouse is considered an appropriate design response in this location”.

155. Thus what was required was a building which like a warehouse addressed the water
along its length as indeed did the warehouse that was removed by the Luftwaffe during
WWII.
156. Mr MAS was very clear that it was appropriate to describe this engagement as a clear
“warning off” (insp QQ) of the fingers/ main facade approach to C03 in favour of a
linear approach along the waterfront with primary frontages addressing the water in
the newly elongated form of CO2 as a result of the s96A changes to the Central Docks
Zone. The original application had after all done exactly that and addressed the square.
( see Mr MAS proof for first application). It was correctly required to change shape by
the planning system.
Car Parking: a necessary component of the scheme.
157. The site is located in the CC as part of the LWV. It is not functioning as part of the Town
Centre in land use planning terms nor in transportation terms yet. Neither will it ever
function in transportation terms as well as the heart of the city centre.
158. The Council’s transport department has made it very clear that it expects the
developments which form part of LW to provide a minimum level of car parking as part
of the roll out of developments in the LW area (the same applied to the other
completed developments).
159. The application site falls well below the SPG parking figure ordinarily required. The
Inspector asked the Council to specifically justify the identification of a minimum level
of car parking significantly below the ordinary requirement. Such an explanation relied
upon the eventual roll out of enhanced public transport alongside the northward
development of the Vision. To that extent the present minimum requirement may be
an underestimate in the short run. It can be easily appreciated why such a minimum
requirement was required.
160. Mrs D reconfirmed that analysis by agreeing that if a figure of fewer than 129 were to
be provided that would likely have resulted in a planning refusal on transportation
grounds. That was confirmed by Mr MAS and Mr F.
161. There is therefore for this level of development a minimum requirement for 129 car
parking places.
162. Further, as mentioned above, the existence of a specific level of car parking has also
been an important factor in values ascribed as part of the viability analysis.
163. The council has therefore long accepted ( and stated as such) that THIS level of car
parking is not only the minimum required for transportation purposes but is also the
critical level required for deliverability of the project as a whole from a financial point
of view. Thus the Report to Committee advised that (para 2.26) “it is appreciated that

functionally car parking is an important component to the development and vital to
the viability of the application proposals.”
164. As a result of this acceptance, and as part of its understanding that C02 needed to be
developed as a “key” site in the delivery of the LWV, the council asked for an
assessment of where on the site the car parking might be located. It accepted that the
use of the courtyard had been optimised and sought the testing of 3 options for the
location and deliverability of the balance of spaces. These options which were
requested to be tested in functional and deliverability terms were, to place some
carparking on the northern boundary as well as in the centre of the development or to
place the former car parking underground or in an under-croft.
165. That analysis, by definition, accepted that the car parking was necessary to the
delivery of C02 both for transportation and for viability reasons but sought to test
whether the car parking was in the optimal location.
166. The results of that analysis were clear. The alternative options either wiped out and
more the entire residual land value (£9m v £7m) or a very substantial part of it, (£5m
v £7m) reducing the developers return to wholly unsustainable undeliverable
proportions: a position agreed by the council at the time and also accepted Mrs D when
tested on the matter by the Inspector.
167. Therefore, the architectural parti selected by the council and developed into a fine
architectural proposition by Mr MAS arose directly from the choice of the acting
director of planning and the Council heritage and conservation team to run the longer
buildings along their respective waterfronts in an historically authentic way. Once this
position is taken, the “gable” ends of the re-imagined warehouses which properly
terminate such buildings should face onto Cultural Square rather than the main
elevation of the building. The position of the needed car parking has been tested and
optimised. There is no minimum extent for the area of Cultural Square and the proposal
leaves clearly sufficient open space in the CSQ “parcel” and its building envelope to
accommodate a cultural space of sufficient, indeed international significance given the
ambition of the Council in this regard.
Making the best use of the parti and of inner city brown-field land.
168. Once this history has been properly understood, then the relationship of the proposed
buildings as a result of accommodating the now longer building blocks in the most
authentic and architecturally sensible position becomes clear.
169. The now longer buildings’ edges which face the waterbodies and draw and carry the
social capital from the City to the north have been deliberately chosen to be the main
arteries of connection and engagement consistent with the council’s choice of the
reimagined warehouse typology.
170. The Mersey Tunnel Easement means that no building of any structural significance can
be built on the land to the north. Further, the bell mouth granted permission by the

Council and now constructed to a high standard establishes the principle of vehicular
access to the site at this very location and underscores the correctness of this choice
of access to the site.
171. The provision of a very modest and necessary street-width road 6m (much narrower
than a standard two way road) allows and facilitates service access and allows the car
parking spaces to meet the minimum number required by the Council.
172. The route and its associated landscaping also allows for an important choice of
east/west permeability across the site.
173. The suggestion that the site and its northern facade were separated from the
landscaped land to the north by a tall wind barrier was always incorrect and a serious
misreading of the plans by Mr E. There is no such barrier. Rather there is complete
permeability between the buildings and its new landscaping and a choice of routes
through the site from water body to water body.
174. The main area of North-South “transfer” of people and activity over the hugely
attractive boardwalk at the North East of the proposed development is the site of a
dual facaded large café/retail area with spill out tables and chairs. It will for almost all
be the entry point to Cultural Square. It will be enhanced by the area of cultural square
which will be provided by the development as part of the development platform
mentioned above.
175. This will make the space of Cultural square immediately available for meanwhile uses,
displays, retail events and other functions.
176. The provision of a landscaped bund has been correctly and directly welcomed by the
providers of what is to become Cultural Square. It will provide the potential for
terraced seating and passive overlooking of the square common in the very exemplar
spaces it seeks to emulate. ( such as in Pompidou Square, or indeed Oslo and Basle the
exemplar spaces- see above all have terraces and steps used for this function)
177. Very significant weight should be given to the support for this proposal from Peel. A
few points of interest flow from their full throated backing of the proposal.
a. Peel is unable to deliver the entire 60h site without the involvement of
development partners. This is the case for almost all of the plots so far
developed.
b. The Cultural Square delivery is likely to be a huge drain on the overall viability
of the development.
c. The provision of the development platform for a large part of the Cultural
Square now saves the developer from having to provide a temporary but much
much longer return platform to its landside ownership while representing also
the early delivery of one of the visions key spaces. The platform thus
represents a win/win for both Peel and for the developer.

d. The extent of the support for the proposal from Peel is emphasised by the fact
that it immediately responded to the council’s suggestion that the overall loss
of public open space associated with the development might be made up by
the dedication of significant further open space in the Central Docks area if
planning permission for the development is granted: that provision remains in
the s 106 and is fully secured. (see the s 106)
The Council’s concerns about the interface.
178. The Council’s concerns about Cultural Square, as we have seen, are no longer primarily
based on the remaining area of Cultural Square. It is accepted that in principle the area
provided for the square post development of the appeal site is sufficient and fit for
purpose. The current concerns are based on the allegation that the proposal does not
comply with the RM NM of September 2019 (CD 5.19).
179. The difficulty with this approach is manifold.
180. As explained above, there is no requirement for a stand-alone application to be
accompanied by a NM at all: see EFC and above.
181. The whole point of a stand-alone is that it WILL be likely to be different from what
was envisaged at the time of the grant of permission. That is precisely anticipated by
the development plan itself. The test is, as explained above, does the stand alone
application “prejudice the delivery of the overall scheme granted outline planning
permission”. In the present case, the scheme granted planning permission is now the
new s 96A.
182. The RM NMP 2019 simply does not reflect that new position at all as itself makes clear,
its currency and usefulness depends upon its reflection of the extant OPP and if there
are changes, then the NM is likely to need to change to reflect that too (Page 3 bottom
para CD5.19).
183. The RM NMP still has the Cruise Liner Terminal in place and a differently configured
and located C02 building. Further, the RMA NMP does not reflect the consideration of
the 5 options for C02 undertaken by the local authority or the (correct) choice of the
linear approach to the waterbodies as the preferred choice. Neither did it consider the
detailed alternatives for or the location of the car parking as a result of the larger
footprint for the C02 block
184. Finally and critically the NM does not now and cannot as a matter of law reflect the
scheme granted planning permission. It is inconsistent with it in a number of ways
which are of importance to this part of the vision. The fact that it was judged to be
immaterial in the context of a 60h development site does not alter the fact that the
planning permission alters this element of the Vision does not now authorise as a
matter of fact and law what the RM NMP provides for.

D. The proportion of two bed plus units in the proposal should not be allowed to frustrate
the delivery of C02.
185. There are three routes to this conclusion. All three re-enforce the strength of the
proposition.
The Development Plan Route.
186. Unusually, the is a matter of fact for you to decide as part of this element of the case.
187. The Council relies upon the application of policy CC22 which provides that anywhere
in the widened definition of the town centre a proposal should have a majority of 2
bed units.
188. As we have seen the local plan inspector was keen to ensure that such a provision
would not be rigidly applied without reference to circumstance and context.
189. He was told that it wouldn’t be used in that way and that is reflected in two places in
the development plan itself.
190. First, the text to the policy specifically makes it clear that the requirement is not to be
applied as a rigid rule. The text reads that in the wider city centre area a proposal
which seeks to provide a greater proportion of 1 bed properties will not normally be
granted planning permission. The two exceptions then stated in the text of areas where
2 bed units might be less appropriate for family occupation are not a closed list. The
development plan does not say that exceptions shall only apply at the identified
locations. That would be to undermine the guarantee given to the Inspector.
191. Second and consistently, that non-rigidity is made clear by policy H3(4) which also
consistent with what the local plan Inspector was told makes it clear that “ In
determining all proposals the City Council will take into account the character and
location of the site. The final mix of dwelling types and sizes will be subject to
negotiation with the applicant. Applicants will be required to support their
proposals”.
192. This is clearly a policy which applies to ALL applications. It says so on its face. It is an
overarching housing policy which applies to every proposal. If it didn’t apply in the CC
it would have to say so. It cannot be the case that there cannot be a case in the CC
where negotiation as to mix is not an appropriate approach. As a matter of fact and
law H 3-4 applies to this application.
193. H3-4 is not inconsistent with CC24 because the existence of CC24 would form part of
the negotiation position case by case if the site lay in the enlarged CC. H3 is referred to
in the socg as a policy which applies to the circumstances of this case. Any other
interpretation would fly in the face of the clear wording of the development plan when

read as a whole and the clear assurances as to the operation of the policy given to the
EiP inspector.
194. It is also how officers approached the mix of units issue in this case.
195. In this case, both Mr F and Mr MAS are very, very clear that such negotiations in
relation to the mix of units at the site took place and that officers played a key role in
actually curating the detailed final mix of the proposals as a result of the unique
character and location of the units at this part of the emerging city.
196. Further the very significant inclusion of the town houses which are in fact significantly
sized 3 bed units formed an important part of the overall curation of the mix.
197. Officers expressed themselves as being content with the proposed mix of units given
the character and location of the site and given the size and mix of units including the
larger 3 bed Town houses as early as December 2019.
198. That negotiation and agreement was explained by the Appellants’ witnesses and was
not challenged by the council’s witness or at all. There is no evidence to suggest there
was no agreement as identified by the appellants witnesses most closely involved with
the negotiation itself.
199. As a matter of fact you should therefore find that the negotiation and agreement
provided for by the development plan at H3-4 took place as described.
200. Importantly that evidence is also supported by the following factors which very
strongly corroborate the proposition that there was an agreed and negotiated position
in relation to the mix of units.
201. First, despite the policy CC24 being at an advanced stage at the relevant times and
despite the receipt of the Inspector’s report in December 2021 which meant that policy
CC24 could be given in practice the fullest of weight, the issue of mix was not raised
even as a matter of concern between the parties in the hundreds of pieces of
correspondence or meetings. That is because of the negotiation and agreement
pursuant to H3-4.
202. Mrs D specifically and correctly noted in re-examination that the policy (CC24) would
have been a factor which all parties to the negotiation would and should have been
aware of. They were so aware, but because of the negotiation allowed of by the
development plan itself, and because of the particular circumstances of this site a
negotiated position was reached.
203. Second, despite many attempts to ascertain what the Council’s concerns about the
proposal were, the issue of mix of units was never mentioned as even a potential
reason for refusal. That is because the mix had been agreed in accordance with H3-4.
The suggestion that somehow the matter wasn’t raised because the development plan
hadn’t formally been adopted is simply unbelievable. All of the other relevant policies

(CC12 for example) in the all-but-adopted development plan were taken into account
and given significant weight by the council. The reason mix was not mentioned was
that it had become an agreed fix of the scheme.
204. Third this is further evidenced by the fact that once the mix had been agreed the
council correctly turned its attention to the consideration of the detailed internal and
external layout of the agreed mix of units.
205. Finally, the absence of viability of the project was well understood by officers. They
understood that it would not be appropriate to alter the mix in a way which materially
worsened the position- hence the position that nil affordable housing was accepted.
This is all consistent with the agreement as to the mix of 1 and 2 bed units here. (see
below)
206. And so, it was only after the appeal against non-determination that the Council raised
the issue of issue of mix, all in the face of the negotiated position.
The Viability route
207. The scheme is at the margins of deliverability. The council accepts in terms that it is
NOT appropriate to place additional burdens on the developer who is already placing
itself at a risk which the Framework would identify as unreasonable (well below 1520%).
208. Such an acceptance already extends to NOT placing additional burden on the
developer in terms of the mix of units because of the viability position. Thus, the
Council has already formally and correctly accepted that (even though the build cost
of providing affordable housing would not increase at all), the negative impact of even
providing a single unit of affordable housing as part of the mix could not be justified
given the unviability already demonstrated by the proposal and the already
unreasonable risks shouldered by the developer. This, in the face of a policy
requirement of 20% ah in the CC and a pressing need for affordable housing in the City
generally.
209. In terms of bedroom mix, the £psf difference in average value between the one, two
and three bed units is very substantial. Further the 2 and 3 bed units do not sell as
quickly and as a result holding costs inevitably rise if their proportion is raised. The
impact of now increasing the number of two bed units ( beyond that agreed by officers)
on the overall return is a substantial one bringing the developer’s return even more
significantly lower than that allowed for by the Framework and guidance- (See note
sought by the Inspector (ID9).
210. The Inspector asked for the extent of the financial impact of providing a majority of 2
bed units on the overall profit level and was provided with it. The change of mix (while
modest in number of units) hits profit by a very significant further 10%. It is to be

remembered that at this level of unviability, marginal impacts are magnified
significantly.(ID9)
211. The Council has correctly taken the view that it would be inappropriate on viability
grounds to seek affordable housing as part of the permitted mix in the circumstances
of the case. It would clearly be internally inconsistent to recognise that affordable
housing at any level is not a supportable requirement because of the viability position
of the proposal but then to impose a housing mix which would have the same impact
upon further reducing return and further increasing return for this developer
212. That was of course also part of the reasoning behind the negotiated mix of units
explained above , but it is a free standing proposition too.
213. If the decision maker accepts that it would be inappropriate on viability and delivery
grounds to require the developer to include any policy required affordable housing in
the mix of uses ( and nobody is suggesting to him that it is not) then it would be
inconsistent to refuse this permission on the basis of an absence of a mix which would
have the same effect.
The Delivery of LWV route.
214. The Courts have made it clear that compliance with a development plan falls to be
considered by reference to the development plan when read as a whole.
215. In this case, Policy CC22 falls to be read alongside Policy H3-4 and for the reasons set
out above, there has in this case been a proper negotiation and acceptance of the
housing mix which is now before you as part of the application. There is therefore
compliance with the housing mix policies however read.
216. If, however, contrary to these submissions there is found to be a breach of the mix
policy, then any such breach would be limited in extent and would need to be placed
against the context of a proposal which delivers a key element of LW without causing
“prejudice the delivery of the overall scheme granted outline planning permission”.
217. The weight to be given to this significant compliance with the delivery of LW would
clearly outweigh any limited breach of the mix of units policy directing the conclusion
that there was compliance with the development plan when read as a whole.
E. Overall Conclusion
218. The proposal before the inquiry has in large and early part been steered accurately by
a local planning authority which has recognised the building blocks necessary to deliver
this critical piece of the LWV.
219. Thus, the identification of the appropriateness of the re-imagined warehouse building
typologies to animate the routes along the waterways, and to create historically

authentic shaped buildings which address the waterways and the testing of other
options. Thus, the understanding that the proposal required a partial infill of the WWD.
Thus the acceptance that for delivery the proposal must provide 126 car parking spaces
and the careful assessment of where these should be put to optimise a deliverable
solution. Thus, the acceptance that the proposal is not viable and can’t provide a mix
of uses which includes any affordable housing but that the benefits of delivery
outweigh such an absence in the circumstances of the case.
220. But then the consequences of this careful curation of required elements was not
grasped and the Council has been driven to a case riven with inconsistencies and new
suggestions of alternatives to delivery which have already been tested and found
wanting.
221. The proposal does not “prejudice the delivery of the overall scheme granted outline
planning permission”. The proposal is in fact the key to unlocking the vision whose
delivery is required by the development plan.
222. Planning permission should be granted.
RUSSELL HARRIS QC
LANDMARK CHAMBERS
MAY 2022.
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